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Dear Chair

PARLIAMENTARY INQUIRY INTO LOCAL GOVERNMENT

Thank you for your letter dated 4 July 2019 inviting my submission on one or more of the
following terms of reference for the above Inquiry which is examining how well the system
of local government is functioning in Western Australia. I understand you are seeking
responses by 4pm Friday 23 August 2019.

The terms of reference for this Inquiry are:

(a) whether the Local Government Act 1995 (the LG Act) and related legislation is
generally suitable in its scope, constmction and application;

(b) the scope of activities of local governments;
(c) the role of the Department of State administering the LG Act and related legislation;
(d) the role of Elected Members and Chief Executive Officers/employees and whether

these are clearly defined, the delineated, understood and accepted;
(e) the fiinding and financial management of local governments; and
(f) any other related matters the Select Committee identifies as worthy of examination

and Report.

Context

This submission contains limited specific comments and recommendations about the current
scope, constmctions and application of the LG Act and the activities of local govermnents
and other bodies that have a role in the operation of local government. Rather, my
submission will, in the main, focus on information disclosure by govermnent agencies and
the significant benefit to the public that it brings by facilitating transparency and
accountability in the activities and operations of government agencies, including local
govermnent.

The purpose of my submission is to bring to your attention any opportunity that may present
itself when the LG Act is reviewed, and later amended, to include additional provisions that
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will reinforce the default position of information disclosure, and wherever practicable, for
that right to be enshrined within a legislative right of access.

Key points

The key points arising from this submission are:

* The 2019 amendments to the 'Access to Information' provisions of the LG Act,
together with the provisions of the Freedom of Information Act 1992 (WA) (FOI Act),
as described below, provide substantial pillars to support transparency and disclosure
in local government. Whether they go far enough is a relevant matter for the Inquiry.

* The Inquiry should consider whether the provisions of the LG Act currently provide
sufficient transparency around, and disclosure of, local government information or
could instead include a broader range of infornnation currently held by local
government.

* When drafting its recommendations as they relate to accountability and transparency
in local government, the Inquiry may wish to consider:

o Greater recognition for the pro-disclosure objects and operation of the FOI Act and
the role of the OIC in encouraging local government agencies to give access to as
much documentation outside the FOI Act as possible and to use the FOI process as
a last resort for those seeking access to govermnent documents;

o How local government engagement with Australia's involvement in the Open
Government Partnership and Second National Action Plan 2018 - 2020 could
further drive transparency and access to information at local govermnent level.

Outline

This submission relates, in a broad sense, to the terms of reference indicated at (a), (b) and (d)
above in the context of the law and practice concerning access to state and local government
information.

In this submission I will draw to your attention information about the operation of the FOI
Act including some relevant data from statistics gathered under the FOI Act, the origins and
intent of the FOI Act, the role and operation of the Office of the Inforrnation Cornmissioner
(OIC), and some decisions of the Information Commissioner (IC) which illustrate this
office' s view of the importance of transparency and accountability in the activities and
operation of local government.

More broadly, this submission will also discuss the concept of pro-active disclosure of
government information in the context of a commitment to open government and how that
promotes transparency and accountability in govermnent.

This submission will also review the aAccess to inforrnation' provisions in Part s Division 7
of the LG Act and comment upon the suitability of those provisions for that purpose and their
intersection with the FOI Act.
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The Operation of the FOI Act

The origins and intent of the FOI Act

The FOI Act became fully operative in November 1993. It had, in part, its origins in the
findings of aReport of the Royal Commission into the Commercial Activities of Government
and Other Matters 1992' (the WA Royal Commission Report) and the related 1995 Report
of the a Western Australia Commission on Government' (COG Report) which inquired into
and reported upon a range of issues which had emerged during the WA Royal Comrnission's
investigations.

Although the WA Royal Cornmission Report is now over 25 years old, it laid down important
principles for government and the public sector for the conduct of their activities that remain
current, and which have led to, among other things, the establishment of the FOI Act, the
State Records Act 2000 (WA) and other accountability reforms.

Part 2 of the WA Royal Cormnission Report relevantly addresses topics that include Open
Govermnent, accountability and the administrative system. In particular, at Chapter 2 - Open
Government at paragraph 2.1.2, the Commissioners spoke about the importance to the
democratic process of public access to information and referred to the case of Commonwealth
ofAustralia and John Fairfax & Sons Ltd (1980) 32 ALR 485 at 493 in which the then Chief
Justice said, speaking of Australia's common law:

It is unacceptable, in our democratic society, that there should be a restraint on the
publication of information relating to government when the only vice in that
information is that it enables the public to discuss, review and criticise government
action.

At [2.1.2] the Cornmissioners identified atwo complimentary principles [that] express the
values urtderlying our constitutional arrangements.' The second of those, also known as the
tmst principle, states that athe institutions of government and the officials and agencies of
government exist for the public, to serve the interests of the public.'

At [2.1. 10], the Cornmissioners stated that information is the key to accountability. To fulfil
its purpose, four information conditions must be satisfied. I consider that the first two
conditions are particularly relevant:

(a) Information of, or about, government must be made optimally available or
accessible to the public. We emphasise 'optimally' since, as we have said,
official secrecy has its proper place in the conduct of government. Secrecy,
however, should not be the norm, with openrtess the exception. Rather the
contrary must be the case.

(b) In.formation must have integrity. It must give a proper picture of the matter
to which it relates. It must not aim to mislead or to create half-truths.

(C)

(d)
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During the second reading speech of the Freedom of Information Bill 1992 in the WA
Legislative Assembly on 28 November 1991 the Hon David Smith, then Minister for Justice
stated as follows:

"Freedom of information legislation represertts a fundamental reform of the
relationship between the State and local governments and the community they serve.
It enshrines in legislation rights which are at the very heart of democratic processes.
The time has gone when Government was shielded from public scrutiny, when the
principles of democracy were principle rather than practice. The Freedom of
Information Bill sets the scene for a real and meaningful level of accountability.
Without information about the processes that govern them, members of the community
cannot fully participate in government artd exercise their rights as citizens. Freedom
of information strengthens democracy, promotes open discussion of public affairs,
ensures that the community is kept informed of the operations of government, atxd
opens Government pedormance to informed and rational debate. In introduc'mg the
Freedom of Information Bill the Government is continuing its commitment to greater
openness and accountability of government. The Bill is part of a package to which the
Government has given the highest priority and which will greatly improve the
accountability of not just the Government but Parliament itself In the past access to
information has been at the discretion of the Government. There has been no legally
enforceable right. That right will now be emhrined in legislation."'

The role of the OIC and the operation of the FOI Act

The OIC administers the FOI Act. The objects of the FOI Act as stated in section 3(1) are to:

(a) enable the public to participate more effectively in governing the State; and

(b) make the persons and bodies that are responsible for State and local government
more accountable to the public.

Section 3(2) provides that the objects of the FOI Act are to be achieved by -

(a) creating a general right of access to State and local govermnent documents; and

(b) providing means to ensure that personal information held by State and local
governments is accurate, complete, up to date and not misleading; and

(c) requiring that certain documents concerning State and local govermnent
operations be made available to the public.

Section 3(3) provides that nothing in the Act is intended to prevent or discourage the
publication of information, or the giving of access to documents (including documents
containing exempt matter) otherwise than under the Act if that can properly be done or is
permitted or required by law to be done.

Section 4 provides that government agencies are to give effect to the FOI Act in a way that:

(a)
(b)

assists the public to obtain access to docurnents; and
allows access to documents to be obtained promptly and at the lowest reasonable
cost.

1Hansard, Legislative Assembly of Western Australia, Thursday, 28 November 1991 at pages 7169 - 7170.
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Section 10 of the FOI Act provides that a person has a right to be given access to the
documents of an agency (other than an exempt agency) subject to and in accordance with the
FO]Act.

A person's right to be given access is not affected by:

(a)
(b)

any reasons the person gives for wishing to obtain access; or
the agency's belief as to what the person's reasons for wishing to obtain
access.

If an agency decides to refiise access to a document or part of a document and claims that
matter is exempt under one or more of the exemptions contained in Schedule 1 to the FOI
Act, the onus is on the agency to provide sufficient reasons to justify the decision to refuse
access.

The exemption clauses described in Schedule 1 to the FOI Act are summarised as follows:

Clause 1

Clause 2

Clause 3

Clause 4

Clause 4A

Clause s

Clause 6

Clause 7

Clause 8

Clause 9

Clause 10

Clause 11

Clause 12

Clause 13

Clause 14

Clause 15

Deliberations or decisions of Cabinet and Executive Council

Inter-govermnental relations
Personal Information

Trade secrets, commercial and business information
Information given to Treasurer under Bank of Western Australia Act
1995

Law enforcement, public safety and property security
Deliberative processes of Government
Legal professional privilege
Confidential communications

The State's economy
The State's financial or property affairs
Effective operation of agencies
Contempt of Parliament or court
Adoption or artificial conception information
Inforrnation protected by certain statutory provisions
Information as to precious metal transactions

Clauses 2, 3, 4(3), s, 8(2), 9, 10 and 11 are subject to a public interest test. The public interest
test is also an element of the exemption in clause 6.

Further details of each exemption clause are set out in Annexure aB'.

Of all of the exemptions available that an agency may claim for refusing access to
documents, the clauses that are most likely to relate to documents held by local government
are clauses 3, 4, s, 6, 7 and 8.2

The OIC is established under the FOI Act. The Information Commissioner is an independent
statutory officer appointed by the Governor and reports to the Western Australian Parliarnent.

2 0ffice of the Information Commissioner Annual Report for 2017 - 2018 at pages 117-119
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The main function of the Commissioner is to undertake independent external review of the
merits of decisions made by agencies under the FOI Act in respect of access applications and
applications for amendment of personal information. 3

Other functions of the Commissioner are outlined in section 63(2) of the FOI Act and include
ensuring that agencies are aware of their responsibilities under the FOI Act and providing
assistance to agencies and members of the public on matters relevant to the FOI Act. The
OIC has an Advice and Awareness team that conducts briefings for agencies and the
community and training sessions for agency staff.

Unlike some other jurisdictions in Australia (for example, Victoria and the Cornmonwealth),
the Commissioner does not have jurisdiction to deal with or investigate complaints about the
actions taken by an agency under the FOI Act or how an agency handles or deals with an FOI
request or access application.

The OIC also does not have an oversight, audit or enforcement function under the FOI Act.

Part s of the FOI Act requires agencies to publish an annual up-to-date information statement
about the agency and make available for inspection and purchase by members of the public
both the current information statement and any internal manuals of the agency. Part s
(sections 94 - 97) of the FOI Act is reproduced in Attachment 'A' to this submission.

The contents of an information statement are set out in the meaning of that term explained in
the FOI Act. 4 It includes a description of the kinds of documents that are usually held by the
agency (including those which can be inspected at the agency, those that can be purchased
and those that can be obtained free of charge). The information statement also includes a
description of the agency's arrangements for giving members of the public access to such
documents and its procedures for giving access to other documents under the access
provisions of the FOI Act.

These provisions encourage public disclosure of agency information which then renders
unnecessary a formal access application for such information under the FOI Act. s

Proactive disclosure is usually more efficient than disclosure under the FO]Act

Although the FOI Act creates a general right of access to State and local government
documents, in my view, the use of that right should supplement, rather than replace, other
procedures for making information available. The FOI process should essentially be used as
a last resort for those seeking government information. Agencies should make government
information available outside the FOI process, both proactively and in response to a formal or
informal request, unless there is a good reason not to do so. There is considerable variation
in how well this is done across all agencies including local government agencies.

As noted above, section 3(3) of the FOI Act provides that nothing in the FOI Act is intended
to prevent or discourage the publication of information, or the giving of access to documents,
other than under the FOI Act. It has been the view of many of my predecessors in this role,

3 The functions of the Commissioner are set out in section 63 of the FOI Act.

4 Section 94.

s Note also that s. 6 of the FOI Act provides, generally, that the access procedures under the FOI Act do not apply to
documents that are already publicly available.
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and it is also my view, that there remain significant undemtilised opportunities for agencies
to disclose information outside of the formal FOI access procedures.

Well planned and coordinated information disclosure policies and procedures in local
government agencies that reflect a default position of public disclosure, wherever practicable,
would reduce the time and resources that would otherwise be required to process formal
information access requests under the FOI Act. To that end, it is important that local
government agencies are adequately resourced to both proactively and reactively respond to
requests for information and disclose information to the public in a timely manner.

There are a number of examples where an agency has changed its information disclosure
practices to cope with a large number of formal FOI access applications for 'routine' high
volume requests. Successful examples are found in the policies and processes implemented
by WA Police; the former Department for Child Protection (now the Department of
Communities) and the Department of Mines and Petroleum (now the Department of Mines,
Industry Regulation and Safety). In each case, the agencies developed and implemented
extensive administrative disclosure regimes.

I am confident that many more agencies, including local government agencies, could
streamline information disclosure procedures that would save time and resources if they
adopted a similar approach to that of the agencies named above.

That would leave the formal FOI access procedure to deal with the more complex and non-
routine requests for information disclosure, particularly where the public interest in disclosure
needs to be weighed against genuine public interests in non-disclosure.

I also draw the Inquiry's attention to section 6 of the FOI Act which, as noted at footnote [5]
above, provides that the access procedures under the FOI Act do not apply to documents that
are already publicly available. More specifically, section 6 provides that those procedures do
not apply to documents that are (a) available for purchase by the public or free distribution to
the public or (b) available for inspection (whether for a fee or charge or not) under Part s or
another enactment. Relevantly, this means that, to the extent that documents are publicly
available under the LG Act, the access procedures under the FOI Act do not apply. With this
in mind, the Inquiry may wish to consider whether there is opportunity to amend the LG Act
to increase the documents publicly available under that legislation. In my view, such an
amendment could assist to reduce the potential impost on local government agencies of
dealing with access applications for documents under the FOI Act.

Open Government, Open Government Partnership and the first and second National
Action Plans

Pro-active government information disclosure is central to the concept of 'Open
Government'. The concept of 'Open Government' is not new. The following extract is taken
from the website of the Organisation for Economic Co-operation and Development
(OECD)."'

People across the world are calling for more openness in government. Citizens are
seeking public administrations that are more transparent, accountable and

6 https://www.oecd.org/gov/open-governinent.htm accessed on 21 August 2019.
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responsive, and are increasingly collaborating with public sector institutions to
achieve these principles. They also expect policies and services to address their
concerns and be tailored to their needs. Open government strategies and initiatives
are key to renewing citizem' relationship with public officials and to regaining their
trust in government. There is also increasing recognition that Open Government can
play a pivotal role in supporting good governance, democracy and inclusive growth.

Open government strategies and initiatives are built upon the principles of
transparency, integrity, accountability and stakeholder participation.

The OJC's website also refers to the concept of Open Govermnent in the context of the
Federal Government's commitment to the Open Government Partnership (explained below)
and the FOI Act. I consider it appropriate to bring it to your attention.7

Open Government and the FO]Act

A significant component to achieving Open Government is legislation to enshrine a
person's right to access information and to require agencies to assist the public in
that process. The public expects government decision-making to be open, transparent
and accountable and the Freedom of Information Act 1992 (WA) (the FOI
Act) represents part of WA Parliament's commitment to realising that expectation.

In section 3 of the FOJAct, Parliament makes it clear that the objects of the Act are to
enable the public to participate more effectively in governing the State and to make
the persons and bodies that are responsible for State and local government more
accountable to the public.

The Supreme Court of Western Australia noted in Water Corporation v McKay [2010]
WASC 210 per Martin J at paragraph 38 that the objects of the FOI Act firm the
essential bedrock of open, democratic government whose policy importance canriot be
overstated '.

Open Govertxment Partnership and National Action Plan

The multilateral %rnineiif Partnersliip (OGP) was created to secure
commitments from governments to promote transparency, empower citizens, fight
corruption, and harness technologies to strengthen governance. There are now 70
countries - induding Australia - participating in the OGP.

National Action Plan

On 7 December 2016, the Australian Government announced the finalisation of
Australia's first Open Government National Action Plan 2016 - 201 8. The Plan
contains 15 ambitious commitments focused on: transparency and accountabilit2y in
business,' open data and digital transformation,' access to government information;
integrity in the public sector,' and public participation and engagement.

State and Territory Information Access Commissioners and Ombudsmen, led by New

7 Refer to the OIC website at littps://www.oic.wa.gov.au/en-au/Open ?.
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South Wales, contributed to the development of the Plan through the inclusion
of (?.'onmritment 3. 2 on information access rights utilisation.

The first National Action Plan has now expired. A second Open Government National Action
Plan 2018 - 2020 is now in place as explained below. According to the website of the
Department of Prime Minister and Cabinet:8

The Australian Government, informed by consultations with the community, has since
made substantial progress in completing the majority of the commitments in the First
National Action Plan. Notwithstanding the expiry of the first Plan, it will continue to
implement incomplete commitments, and continue to report on progress to Australia's
Open Government Forum and publicly via the OGP Australia website until they are
concluded.

This second Open Government National Action Plan builds on the lessons and
successes of the first Plan. It consists of a focussed set of commitments, which will
together further open up government, and help realise all the values of the Open
Government Partnership to enhance access to information, civic participation, public
accountability, and technology and innovation for openness and accountability.
Specifically, this National Action Plan seeks to.'

*

@

*

*

@

@

*

*

strengthen the national anti-corruption framework;
enhance the transparency ofpolitical donations andfunding;
improve the sharing, use and reuse ofpublic-sector data;
improve public service practices using place-based approaches;
enhance state and territory participation in the Open Government
Parmership;
enhance public engagement skills in the public service,'
engage Australians in the Independent Review of the Australian Public
Service; and

expand open contracting and due diligence in procurement.

In order to promote transparency and accountability at all levels of govermnent in Australia
and in all its forms, including information disclosure, this office would recommend that the
Inquiry encourage support at local govermnent level for all relevant aspects of the first and
second Open Government National Action Plans.

FOI and local government

Comparing data regarding FOI activity across local government (as a sector) with data
across all State and local government agencies

This office maintains data on certain activity under the FOI Act. Section 111 of the FOI Act
requires the Commissioner to submit an annual report to Parliarnent on the operations of the
FOI Act and the operations of the Commissioner. The O?C's annual report contains
extensive statistics including the number of access applications received and dealt with by
each agency - which includes each local government agency - and the number of external

8https://ogpau.pmc.gov.au/national-action-plans/australias-second-o ell-ooverninent-national-action-plan-2018-
20
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review complaints made to the Cornmissioner - including against decisions of local
government agencies - and the results.9

For 201 7/18 there were 860 access applications under the FOI Act received across all local
government agencies out of a total of 17, 258 access applications under the FOI Act received
across all State and local government agencies.

Of the 860 access applications to all local government, 802 were finalised whereas 1 5,777 out
of all 17, 258 access applications were reported as having been finalised across all State and
local government agencies. This suggests that local government had a slightly better rate of
finalisation of FOI matters than the rate achieved across all agencies; 93% compared to 91 %.

The following table also indicates the type of outcome for access decisions made by local
government agencies compared to FOI access decisions across all agencies in 201 7/ 18.

FOI Access Decisions made by Local Government agencies compared to FOI Access
Decisions across all agencies in 2017/18 (Source: Table 14, OIC Annual Report 201 7/18,
pages 111-113)

The figures for deferred access, access via a medical practitioner, access refused and
documents not found are similar for local government and all agencies. However there is
noticeable difference when comparing the results for full and edited access between local
govermnent and all agencies.

For 201 7/ 18 only 1 7.5% of access applications in local govermnent resulted in full access
compared to 47.6o/o of applicants across all agencies. For the same period 70.3%% of access
applications in local govermnent resulted in partial or edited access compared to 41 .2% of
applicants across all agencies. Although there may be a number of justifiable reasons for the
significant difference in full information disclosure by local government that I am not aware
of, on the face of the data, it appears to me that there may be an opportunity for local
government agencies to review their current information disclosure practices.

9 The OIC's annual reports (from 2001 to 2018) are published on the OIC website at
htt s: www.oic.wa.gov.au/An?
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Decision type LG

No.

LG

%

Au

agencies
No.

All

agencies
%

Access given in full 140 1 7.5% 7,517 47.6%

Access given to an edited copy 564 70.3% 6,508 41.2%

Access given via a medical
practitioner

4 0.5% 53 O.3%

Access deferred o 0% 44 O.3%

Access refused in full 37 4.6% 516 3.3%

Docurnents not found (deemed
access refused)

57 7.1% 1,139 7.2%

Total 802 15,777



Also provided with this submission at Attachment 'C' are some tables prepared by this office
that are a compilation of data published in each of the last five published annual returns. The
following infornnation, for the last five (5) years, is surmnarised in the tables:

*

*

*

*

The number of access applications made to Western Australia State and local
government agencies;
The number of external reviews received by the Information Commissioner against
decisions made by Western Australia State and local government agencies;
Summary of key statistics about decisions made and provided annually by all local
government agencies to the Information Cornmissioner;
Surmnary of key statistics about decisions made and provided amiually by all State
and local govermnent agencies to the Information Commissioner.

The ratio of external reviews received by the OIC compared to access applications received
by all agencies consistently shows a significantly higher ratio for access applications dealt
with by local govermnents. For example, in the OJC's 2013/2014 Amiual Report, former
Information Commissioner Bluemmel observed that figures from the preceding three years
showed that an FOI decision made by a local govermnent is around eight times more likely to
be subject to external review than an FOI decision made by a State government agency.

In 201 7/ 18 the number of access applications made to local government represented 5% of
total access applications across all agencies. However, the number of external reviews
received by the OIC that related to a decision made by local government represented 25% of
the total number of external reviews received by the OIC.

Although the above ratio has decreased over time, it still clearly shows a significant
disproportionate result for such matters. In his 201 3/2014 Annual Report, the Cormnissioner
observed that the higher rate of external review was due to a number of factors, some of
which are outside the control of individual local governments. However, he also noted that a
more positive and open attitude to information disclosure can significantly reduce the
potential strain on an agency' s resources by reducing or eliminating the need to deal with
individual FOI applications for that information. The Cornmissioner encouraged local
govermnent agencies to adopt a more positive and open attitude in this regard, noting that this
can manifest itself in the proactive publication of information and by being responsive and
open to both formal and informal requests for information from members of the public. I
agree with those sentiments.

Apart from as set out above, I do not propose to comment on any specific external review
matters concerning current local govermnent issues before me as I do not consider that it is
appropriate for me to do so. My obligations under section 82 of the FOI Act preclude me
from disclosing information obtained in the course of performing my functions under the FOI
Act other than for the purposes of the Act or another written law or proceedings arising under
or in relation to the Act or another written law.

The Commissioner's view of the importance of transparency in local government

In 2010, Cornmissioner Bluemmel conducted a review of the manner in which Western
Australian State and local government agencies administer the FOI process. The review
arose from a cotnmitment of the Barnett Government to review the manner in which

government departments are administering the FOI process to ensure that Government is
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accountable and open in accordance with the spirit of the FOI Act. In his report titled 'The
Administration of Freedom of Information in Western Australia' 1o tabled in Parliament on 8
September 2010, (2010 FOI Review Report) Cornmissioner Bluemmel recommended,
among other things, that:

*

*

Agencies should, unless there is a good reason not to, disclose information on request
without requiring a formal FOI application and should investigate means of more
proactive, automated and timely disclosure of information, particularly through
websites, using information stored in electronic records management systems and
other records databases.

As part of their annual review of Inforrnation Statements, agencies should periodically
review what information they routinely make available to the public outside the FOI
process.

Commissioner Bluemmel also made the following observations about agency culture towards
FOI, at page 23 of the 2010 FOI Review Report:

The culture of an agency in regard to attitudes about concepts of opertness, accountability
and transparency is considered inextricably linked to how well FOI applications are
administered by the agency and whether the intent of the FOI Act is met. For FOI to be
administered effectively, efficiently and fairly 14}ith= agencies, it is important for
Ministers, CEOs and FOI Coordinators to have a strong commitment to the principles and
promotion of opetxness, accountability and transparency.

I agree with the above observations and consider they equally apply to local govermnent
agencies including their councillors, CEOs, Executive, FOI Coordinators and other staff.

In his annual report for 201 3/2014 Cornmissioner Bluernmel also observed a disappointing
attitude towards compliance with the FOI Act from a small number of local govermnent
agencies when dealing with complaints against decisions of those agencies. This manifested
itself in various ways across the various agencies, including in an inordinate difficulty in
locating documents requested by the OIC; in a reluctance to speak to either the access
applicant or the OIC; in an apparent lack of understanding of an agency's obligations under
the FOI Act; through inadequate notices of decision; and in not treating FOI as a genuine
legislative obligation.

The Commissioner's formal determinations of disputes regarding access to documents, which
are published on the OJC's website and on the Austlii website, also contain useful messages
to agencies and the community about the importance of transparency and accountability for
government decision-making.

The importance of information transparency and access to documents in local govermnent is
best illustrated by a small selection of recent decisions of the Information Commissioner. A
more extensive summary of these decisions in found in Attachment 'D' to this submission.

loReport to the WA Parliament on by the Office of the Information Commissioner, The Administration of Freedom of
lnformmion in Western Australia 31 August 2010, accessed at
?://www.foi.wa.gov.au/Materials/FOl%20Review%2020l0%20-%20Comprehensive%20Re ort. df.
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Information Commissioner decisions concerning local govertiment 2012 - 2016

Some other importam Information Commissioner decisions concerning local government
prior to 2012

Re Swift and Shire of Busselton ?ATCmr 7 - the Commissioner found at [1 3]-[16],
among other things, that a person who is formally elected as a councillor of a local
government is a member of a local govermnent agency and, therefore, an officer of the
relevant local govermnent agency for the purposes of the FOI Act.
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IC Decision Brief summary of decision

1. Re Park and City of Nedlartds
[2016] WAICmr 14 located at
htt ://www6.austlii.edu.au/c i-

bin/viewdoc/au/cases/wa/WAIC

mr/2016/14.litml

A draft Local Planning Strategy was not
exempt under clause 6(l). The agency's
decision was set aside.

2. Re Matthews and Shire of
Augusta-Margaret River [2014]
WACmrl71ocated at

htt ://www6.austlii.edu.au/c i-

bin/viewdoc/au/cases/wa/WAIC

mr/20 1 4/ l 7.html

A document consisting of market research
concerning the proposed subdivision and
development of certain land was not exempt
under clause 4(3) as claimed by the agency
and third party. The agency' s decision was set
aside.

3. Re Greg Rowe Pty Ltd and City
of Swan [2014] WAICrnr 15
located at

htt ://www6.austlii.edu.au/c i-

bin/viewdoc/au/cases/wa/WAIC

mr/20 l 4/ 15 .html

An Operational Management Plan submitted
to the agency by a third party found not
exempt under clause 4(3) as claimed by the
third party. The agency's amended decision to
give access to that document was confirmed.

4. Re Post Newspapers Pty Ltd and
Town of Cottesloe 
WAICmr 27

located at

htt ://www6.austlii.edu.au/c i-

bin/viewdoc/au/cases/wa/WAIC

mr/2013/27.litml

A lease of State land vested in a local

government - The Indiana Tea House. Two
third parties objected to the Council's
decision to release the documents to the

applicant and the agency then decided not to
release the documents. The Cornmissioner

found that the documents were not exempt
under clause 4(3) or either of clauses 8(l) or
8(2). The agency decision was set aside.

5. 'A' and City of Greater
Geraldton and 'S ' UQ!21
WAICmr 25 located at

htt ://www8.austlii.edu.au/c i-

bin/viewdoc/au/cases/wa/WAIC

mr/20 l 2/25 .litml

Access was sought to documents relating
to "Plans, elevations & sections of the
current building licertce" for a named
property held by the agency. The disputed
documents were found to be not exempt under
clauses 3(l) or 5(l)(f) but were subject to
copyright and access should be given by way
of inspection only. The agency's decision was
set aside.



Re Ross William Leighton and Shire of Kalamunda 2008 WAICmr 52, the Cornmissioner
considered the meaning of documents of an agency in the context of emails held by a former
councillor.

Re Ross William Leighton and Shire of Kalamunda?l2008 l u7AJCmr 54 - the Commissioner
considered whether all reasonable steps had been taken to locate the requested documents,
which included documents on a former Councillor's home computer.

The Information Access provisions in the Local Governmem Act 1995

Local government is a significant provider of government services and infrastmcture. Local
government authorities hold documents and other information that record local govermnent
business and that may contain personal information about members of the public and/or
council members, committee members and employees of local government.

A key function of the CEO of a local government authority is to "ensure that records and
documents of the local government are properly kept for the purposes of this Act and any
other written law" (section 5.41 (h) LG Act).

Part s, Division 7 of the LG Act deals with 'Access to information'.

Division 7 was recently amended by the Local Government Legislation Amendment Act 2019
as part of a package of reforms aimed at providing greater accountability of local government
by ensuring "that the community and other stakeholders have greater access to information
held by the local government."l '

A significant reform is that information that was previously only available to the community
at the local government office during business hours is now required to also be made available
on the local government' s website. Another significant reform is the protection provided for
local govermnent publishing comments that might be defamatory made at local govermnent
meetings. See the summary below.l2

A copy of sections 5.91 to 5.97 from Division 7 are attached to this submission as Attachment
'E'. I note that section 5.97 provides that nothing in Division 7 affects the operation of the
FOI Act (a point to which I will return later).

By way of surnrnary of those provisions, the Explanatory Memorandurn to the Billl3
explained that:

"The information required to be published on the website includes: * a map of the
district showing the district and ward boundaries; i+ local laws made by the local

11 Refer to the Explanatory Memorandum for the Local Government Legislation Amendment Bill 2019 found at
http ://www. pa rlia me nt.wa .gov.a u / pa rlia me nt/ bills. nsf/ F2640 BOD 15 23 FA7C482583 BCOO20 D468/ S File/ E M%2 B 119-1 .pdf.
12 Note however that this protection does not extend to the people making the comments such as council members, officers
and members of the public: refer to https:,,/www.dlgsc.wa.gov.au/department/news/news-article/2019/07/09/local-
government-legisl?dment-act-2019 accessed on 18.8.19.

13 See n.l above
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government; * the annual budget; a fees and charges schedule; @ current plans for the
future of the district,' * minutes of council or committee meetings and electors'
meetings; and it notice papers and agenda relating to council or committee meetings
and other documents tabled at these meetings. Copies of the gifts register, the codes of
conduct and policies referred to above will also be required to be published on the
local government's website. The requirements for local and State-wide notices will be
included in regulations to enable the flexibility required to adapt to changes in
technology and community expectations. To encourage local governments to live
stream meetings, statutory protection for the Iocal government from publishing
defamatory comments has been provided in the Bill."

Not all local govermnent records, however, are to be published on a local govermnent
website. The rate record, register of owners and occupiers, arid electoral roll are not to be
published 011 the website. '4

In addition to these recent amendments, which in my view significantly enhance the
accessibility of local govermnent information, section 5.94 (which existed prior to the recent
amendments) allows the public to inspect certain local government information during office
hours. 15 Further, section 5.96 provides that if a person can inspect certain information under
Division 7 the person may request a copy of the infornnation and generally the local
government is to ensure that copies are available and that the price at which it sells copies
does not exceed the cost of providing the copies.

However the right of inspection referred to in section 5.94 is limited by various factors
described at section 5.95 in subsections (1 ) through to (8). These include factors such as
whether: the information is not current at the time of inspection; the inspection of the
information would, in the CEO's opinion, divert a substantial and unreasonable portion the
local governments resources away from other functions; the information relates to any debt
owed to the local government by a person other than the person seeking to inspect the
information; the information derived from a meeting or part of a meeting that was closed to
members of the public (except the record of the decision made at the meeting); the
information is confidential information (although the local government may resolve to make
certain confidential information available for inspection); or the information has been omitted
from a rate record for reasons of the protection of a person or his or her family.

Although I do not seek to comment upon them here I do note, for completeness, that there are
also other amendments made in 2019 which, according to the Department of Local
Government, Sport and Cultural Industries, have enhanced the existing provisions regarding
access to information:

"The CEO of a local government uiill no longer be able to, after a meeting, deem that
documents should not be made available because in the CEO's opinion the meeting
should have been closed to the publid' and that "Local governments will no longer be
required to make available the CEO's employment contract or that of senior
employees. Regulations will require that the CEO'.(l (and senior employees ) total

1a Section 5.96A(4).
1s Section 5.94.
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remuneration package be published. Advice will be provided when these regulalioiis
are in place."('

As observed earlier in this submission, the FOI Act creates a general right of access to
documents of State and local government agencies. Division 7 of Part s of the LG Act
provides limited rights for the public to inspect records of local govermnent agencies.
However, as already noted, section 5.97 specifically provides that nothing in Division 7 of
Part s of the LG Act affects the operation of the FOI Act. Further, section 8(1 ) of the FOI Act
expressly provides that access to documents is to be given under Parts 2 and 4 of the FOI Act
despite any prohibitions or restrictions imposed by other enactments on the communication or
divulging of information, whether enacted before or after the commencement of the FOI Act,
unless the enactment is expressly stated to have effect despite the FOI Act. The LG Act
contains no such express statement.

As my legislative remit is limited by the FOI Act I do not generally cormnent upon matters of
public policy which would include suggesting legislative reform for legislation other than the
FOI Act. However, in order to assist this Inquiry, I am of the view that the 2019 amendments
to the 'Access to Information' provisions of the LG Act, together with the provisions of the
FOI Act, as described above, provide substantial pillars to support transparency and
disclosure in local government. Whether they go far enough, or could go further, is a matter
for this Inquiry. I would however offer the view that in a pro-disclosure environment the
trend should be for more, not less, disclosure of local government information. As all
governments are increasingly moving into the digital information age I would expect that the
demand and expectation around pro-disclosure of information and transparency of
govermnent will only increase. That said, I also acknowledge the challenges presented by
digital technology and that local government agencies are dealing with documents in the
digital age. In my view, any legislative reform should consider the implications of the digital
age in terms of resourcing, accountability and access.

CONCLUSION AND RECOMMENDATIONS

As noted above I do not generally comment upon matters of public policy which would
include suggesting legislative reform for legislation other than the FOI Act. However, after
careful consideration, I am of the view that the 2019 amendments to the 'Access to
Inforrnation' provisions of the LG Act, together with the provisions of the FOI Act, as
described above, provide substantial pillars to support transparency and disclosure in local
govermnent. However, given the obvious resourcing implications involved in dealing with
FOI access requests, whether they go far enough is a relevant matter for the Inquiry.

I therefore urge the Inquiry to carefully consider whether the provisions of the LG Act
currently provide sufficient transparency around, and disclosure of, local govermnent
information or could instead include a broader range of information (eg. de-identified data-
sets) currently held by local government.

Further, while matters of organisational culture are also outside of my remit, it should be clear
from this submission that this office takes an active role in encouraging State and local
government agencies to embrace a pro-active approach to information disclosure (i.e. either
by publication or making documents available for inspection) and also encourages disclosure

16 Re(erto https://www.dlgsc.wa.gov.au/department news news-article 2019 07 09 local- overnment-le islation-
amendment-act-2019 accessed at 18.8.19.
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of information outside of the FOI Act where possible in response to an access request under
the FOI Act.

As noted on page 2 of this letter, I also offer the following points for the Inquiry to consider
when drafting its recommendations as they relate to accountability and transparency in local
government:

o

o

Greater recognition for the pro-disclosure objects and operation of the FOI Act and
the role of the OIC in encouraging local govermnent agencies to give access to as
much documentation outside the FOI Act as possible and to use the FOI process as
a last resort for those seeking access to government documents;
How local government engagement with Australia's involvement in the Open
Governrnent Partnership and Second National Action Plan 2018 - 2020 could
further drive transparency and access to information at local govermnent level.

Thank you for the opportunity to provide this submission which I tmst is of assistance.
I have no objection to this submission being made public without further reference to me.

Yours sincerely

L) ??'?'? A ,. " ?'
Catherine Fletcher

INFORMATION COMMISSIONER

Encs.
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Attachment 'A'

Freedom of Information Act 1992 (WA)

Part s - Publication of information about agencies

94. Term used: information statement

A reference in this Act to an information statement, in relation to an agency, is a
reference to a statement that contains -

(a) a statement of the structure and functions of the agency;

(b) a description of the ways in which the functions (including, in particular, the
decision-making functions) of the agency affect members of the public;

(c) a description of any arrangements that exist to enable members of the public
to participate in the formulation of the agency' s policy and the performance
of the agency's functions;

(d) a description of the kinds of documents that are usually held by the agency
including -

(i) which kinds of documents can be inspected at the agency under a
written law other than this Act (whether or not inspection is subject
to a fee or charge); and

(ii) which kinds of documents can be purchased; and

(iii) which kinds of documents can be obtained free of charge;

(e) adescriptionoftheagency'sarrangementsforgivingmembersofthepublic
access to documents mentioned in paragraph (d)(i), (ii) or (iii) including
details of library facilities of the agency that are available for use by
members of the public;

(f) a description of the agency's procedures for giving members of the public
access to the documents of the agency under Part 2 including -

(i) the designation of the officer or officers to whom initial inquiries as
to access to documents can be made; and

(ii) the address or addresses at which access applications can be lodged;

(g) a description of the agency's procedures for amending personal information
in the documents of the agency under Part 3 including -

(i) the designation of the officer or officers to whom initial inquiries as
to amendment of personal information can be made; and

(ii) the address or addresses at which applications for amendment of
personal information can be lodged.

95. Term used: internal manual

A reference in this Act to an internal wmnua/, in relation to an agency, is a
reference to -

(a) a document containing interpretations, rules, guidelines, statements of
policy, practices or precedents; or

(b) a document containing particulars of any administrative scheme; or
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(c) a document containing a statement of the manner, or intended manner, of
administration of any written law or administrative scheme; or

(d) a document describing the procedures to be followed in investigating any
contravention or possible contravention of any written law or administrative
scheme; or

(e) any other document of a similar kind,

(other than a written law) that is used by the agency in connection with the
performance of such of its functions as affect or are likely to affect rights, privileges
or other benefits, or obligations, penalties or other detriments, to which members of
the public are or may become entitled, eligible, liable or subject.

96.

m

(2)

(3)

(4)

Information statement, each agency to publish annually

An agency (other than a Minister or an exempt agency) has to cause an up-to-date
infortnation statement about the agency to be published in a manner approved by the
Minister administering this Act -

(a) within 12 months after the commencement of this Act; and

(b) at subsequent intervals of not more than 12 months.

In giving approval under subsection (1 ) the Minister has to have regard, amongst
other things, to the need to assist members of the public to exercise their rights
under this Act effectively.

In the case of an agency that comes into existence after the commencement of this
Act the reference in subsection (1 )(a) to the commencement of this Act is to be read
as a reference to the time when the agency cormnences its operations.

A subcontractor does not have to comply with subsection (l ) if the relevant
contractor has complied with that subsection on behalf of the subcontractor.

[Section 96 amended: No. 47 of 1999 s. 13.1

97.

m

(2)

(3)

Information statement and internal manual, each agency to make available etc.

An agency (other than a Minister or an exempt agency) has to cause copies of -

(a) its most up-to-date information statement; and

(b) each of its internal manuals,

to be made available for inspection and purchase by members of the public but may
delete any exempt matter from those copies.

An agency has to provide a copy of its information statement to the Cornrnissioner
as soon as is practicable after the statement is published under section 96.

A subcontractor does not have to comply with subsections (l ) and (2) if the relevant
contractor has complied with those subsections on behalf of the subcontractor.

[Section 97 amended: No. 47 of 1999 s. 14.1
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Attachment 'B'

Schedule l to the Freedom of Information Act (1 992) (WA) contains 15 exemption clauses. They
are summarised as follows."

'7 Matter is a piece of information contained in a document; it can be part of the document, or the whole
document.

20

Exemption
clause

Description Subject to a
public
interest test

Clause l Exempts matter if its disclosure would reveal the deliberations
and decisions of Cabinet and other Executive bodies as defined

in clause l(6). It also protects from disclosure matter of the
kind described in paragraphs (a)-(f) of clause 1(l ). The
exemptions in clause l(l) are limited by clauses l(2)-1(5).

No

Clause 2 Exempts matter if its disclosure could reasonably be expected
to damage relations between the Government and any other
government or would reveal infortnation of a confidential
nature communicated in confidence to the Government

(whether directly or indirectly) by any other government.

Matter is not exempt matter under clause 2 if its disclosure
would, on balance, be in the public interest.

Yes

Clause 3 Exempts matter if its disclosure would reveal personal
infornnation about an individual. The exemption is limited by
clauses 3(2)-3(6).

Yes

Clause 4 Contains three separate exemptions.
* Clause 4(1) exempts matter if its disclosure would

reveal trade secrets.

* Clause 4(2) exempts matter if its disclosure would
reveal inforrnation that has commercial value to a

person and its disclosure could reasonably be expected
to destroy or diminish that commercial value.

* Clause 4(3) exempts matter if its disclosure would
reveal infortnation about the business, professional,
commercial or financial affairs of a person, and its
disclosure could reasonably be expected to have an
adverse effect on those affairs or to prejudice the future
supply of inforrnation to the government or an agency.

* All three exemptions are limited by clauses 4(4) - 4(6).
That is, matter is not exempt under the above clauses if
its disclosure would merely reveal information about
the business, professional, commercial or financial
affairs of an agency or the applicant (clauses 4(4) and
4(5); or if the applicant provides evidence that the
person concerned consents to the disclosure of the
matter to the applicant (clause 4(6)).

* In addition, matter is not exempt under clause 4(3) if its
disclosure would, on balance, be in the public interest.
The exemptions in clauses 4(1 ) and 4(2) are not subject
to a public interest test.

Only clause
4(3) is subject
to a public
interest test
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Clause 4A Exempts matter if it consists of information provided to the
Treasurer under the Eank of Western Australia Act 1995 section
22 or Minister under the Bank of Western Australia Act 1995
section 420.

No

Clause 5 Exempts matter relating to law enforcement, public safety and
property security if its disclosure could reasonably be expected
to have any of the effects described in paragraphs (a) to (h).

The exemptions in clause 5(l) are limited by clauses 5(2)-5(4).

Yes but only
in the limited

circumstances

described in

clause 5(4)
Clause 6 Exempts matter if its disclosure would reveal any opinion,

advice or recommendation that has been obtained, prepared or
recorded; or any consultation or deliberation that has taken
place, in the course of, or for the purpose of, the deliberative
processes of the Government, a Minister or an agency and
would, on balance, be contrary to the public interest.

The public
interest test is

an element of

the exemption

Clause 7 Exempts matter if it would be privileged from production in
legal proceedings on the ground of legal professional privilege.

The exemption in clause 7(1) is limited by clause 7(2).

No

Clause 8 Contains two separate exemptions.

* Clause 8(l) exempts matter if its disclosure would be a
breach of confidence for which a legal remedy could be
obtained.

* Clause 8(2) exempts matter if its disclosure would
reveal information of a confidential nature obtained in

confidence and could reasonably be expected to
prejudice the future supply of information of that kind
to the government or an agency.

Matter is not exempt under clause 8(2) if its disclosure would,
on balance, be in the public interest. However, the exemption
in clause 8(l ) is not subject to a public interest test.

Only clause
8(2) is subject
to a public
interest test

Clause 9 Exempts matter if its disclosure could reasonably be expected
to have a substantial adverse effect on the ability of the
Government or an agency to manage the economy of the State,
or result in an unfair benefit or detriment to any person or class
of persons because of the premature disclosure of inforrnation
concerning any proposed action or inaction of the Parliament,
the Government or an agency in the course of, or for the
purpose of, managing the economy of the State.

Matter is not exempt matter under clause 9 if its disclosure
would, on balance, be in the public interest.

Yes

Clause 10 Contains five separate exemptions.

* Clausel0(l)exemptsmatterifitsdisclosurecould
reasonably be expected to have a substantial adverse
effect on the financial or property affairs of the State or
an agency.

* Clause 10(2) exempts matter if its disclosure would
reveal trade secrets of an agency.

Yes
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* ClauselO(3)exemptsmatterifitsdisclosurewould
reveal inforrnation that has a commercial value to an

agency and could reasonably be expected to destroy or
diminish that commercial value.

* Clause l O(4) exempts matter if its disclosure would
reveal inforrnation concerning the commercial affairs of
an agency and could reasonably be expected to have an
adverse effect on those affairs.

* Clause 10(5) exempts matter if its disclosure would
reveal information relating to research that is being, or
is to be, undertaken by an officer of an agency or by a
person on behalf of an agency and would be likely,
because of the premature release of the information, to
expose the officer or person or the agency to
disadvantage.

Matter is not exempt under clauses l O(l), (2), (3), (4) or (5) if
its disclosure would, on balance, be in the public interest.

Clause 11 Exempts matter if its disclosure could reasonably be expected
to impair the effectiveness of any method or procedure for the
conduct of tests, examinations or audits by an agency; prevent
the objects of any test, examination or audit conducted by an
agency from being attained; have a substantial adverse effect
on an agency's management or assessment of its personnel; or
have a substantial adverse effect on an agency's conduct of
industrial relations.

Matter is not exempt matter under clause 11 if its disclosure
would, on balance, be in the public interest.

Yes

Clause 12 Exempts matter if its public disclosure would, apart from the
FOI Act and any immunity of the Crown be in contempt of
court, contravene any order or direction of a person or body
having power to receive evidence on oath or infringe the
privileges of Parliament.

No

Clause 13 Exempts matter relating to adoption or artificial conception No

Clause 14 Conta7ns six separate exemptions

* Clausel4(l)exemptsmatterifitisofakindmentioned
in the specified sections of the Equal Opportunity Act
1984, the Legal Aid Commission Act 1976, the
Parliamentary Commissioner Act 19 71 or the Inspector
of Custodial Services Act 2003.

* Clause 14(2) exempts matter if it is matter to which a
direction given under section 23(la) of the
Parliamentary Commissioner Act 1971 or section 48 of
the Inspector of Custodial Services Act 2003 applies.

* Clause 14(3) exempts matter if its disclosure would
reveal anything said or admitted for the purposes of
negotiating the settlement of or conciliating a complaint
under the specified provisions of the Health and
Disability Services (Complaints) Act 1995.

No
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* Clause 14(4A) exempts matter if its disclosure would
reveal anything said or admitted for the purposes of
negotiating the settlement of or conciliating a complaint
under Division 2 of Part 6 of the Disability Services Act
1993.

* Clause 14(4) exempts matter if it is of a kind mentioned
in section 29(3) of the Industry and Technology
Development Act 1998.

* Clause 14(5) exempts matter if its disclosure would
reveal or tend to reveal the identity of the persons
described in paragraphs (a)-(f).

Clause 15 Exempts matter if its disclosure would reveal inforrnation about
gold or other precious metal received by Gold Corporation
from a person, or held by Gold Corporation on behalf of a
person, on current account, certificate of deposit or fixed
deposit, or a transaction relating to gold or other precious metal
received or held by Gold Corporation.

No



Attachment 'C'

Offiae of the Information Commissiom,r (Western Australia)

Access ApplicaUons made to Western Austmlia State and local government agencies

External Reviews received by the Infotmation Commissioner against decisions madg by Western Australia State and local govarnment agencies
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Departments

lex<ept Poliaa
and Health

relatad) Poli<a

Haalth related

agan<ies

Boards,

Committees,

Cornmissions,

Authorities,

Corporations

loral

govemments Universities Ministers Total

2013/14 3,574 2,493 10,079 650 790 25 61
j.................. .. ...

17,672

2014/15 3,381 2,508 10,094 660 820 35 59 17,557

2015/16 3,602 2,576 9,038 876 778 30 69 16,969

2016/17 3,961 2,596 8,982 761 920 35 51 17,306

2017/18 3,489 2,718 9,012 i,oso 860 33 96 17258

Departments

(extept Poliae
and Health

relatm) Poli<e

Haalth related

ageneitis

Boards,

Committees,

Commissions,

Authorities,

Corporations

Lotal

governmants Univarsitias Ministers Total

2013/14 31 3 25 J 28 2 io 107

2014/15 72 13 io 27 29 1 15 167

2015/16 53 1 10 16 35 6 11 132

2016/17 41 17 11 22 23 6 4 124

2017/18 , 60 14 12 12 41 5 21 165



Surnmary of key statisiias provided by all Iotal government ageneies to the Information Commissioner - s years to 2018

Surnmary of key statistias provided by all State and Io<al government agencies to the Information Commissioner- S years to 2018
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Attachment 'D'

Case Example l- Draft local planning strategy

Re Park and Ciffl of Nedlatxds ?JCmr 14

The complainant applied for access to a copy of the agency's draft Local Planning Strategy
submitted to the Western Australian Planning Cormnission (WAPC). The Commissioner was
satisfied that the disputed document contains opinion, advice or recommendations that have
been obtained or prepared by officers of the agency in the course of, or for the purpose of, the
deliberative processes of the agency and the WAPC.

While the Commissioner accepted that disclosure of documents may not be in the public
interest when the relevant deliberations in an agency are ongoing or have not been completed,
he considered that is only the case when disclosure will undermine, hamper or adversely
affect those continuing or future deliberations. The Comrnissioner was not persuaded that
that would be the case in this matter.

The Commissioner was not satisfied that disclosure of the disputed document would
adversely affect the deliberative processes of the agency or the WAPC or that any other
public interest would be harmed or adversely affected by disclosure such that disclosure
would, on balance, be contrary to the public interest. The Commissioner found that the
disputed document was not exempt.

Case Example 2 - Market Research document

Re Matthews and Shire ofAugusta-Margaret River 20 {4 WAlCmr 17

The complainant applied to the agency for documents concerning the proposed subdivision
and development of certain land.

The agency refused access to a document referred to as aMarket Research' on the ground it
was exempt under clause 4(3) (business and cornrnercial information) of Schedule l to the
FOI Act.

The complainant applied to the Information Commissioner for external review of the
agency's decision. In the course of the external review, a third party was joined as a party to
the complaint.

On the information before him, the Commissioner was satisfied that, if disclosed, the
disputed document would reveal information about the business and commercial affairs of the
third party. The requirements of clause 4(3)(a) were therefore satisfied. However, the
Commissioner was not persuaded that disclosure of the disputed document could reasonably
be expected to have an adverse effect on the business or commercial affairs of the third party
or any other person, as required by clause 4(3)(b).

Accordingly, the Commissioner set aside the agency's decision and, in substitution, found
that the disputed document was not exempt under clause 4(3) of Schedule l to the FOI Act.
In addition, the Commissioner decided that access to an edited copy of the disputed

26



document, with personal information about third parties deleted under clause 3(l ) of
Schedule l to the FOI Act, should be provided to the complainant.

Case Example 3 - Operational Management Plan

Re GregRowePfflLtdandCifflofSwati 2014 WATCmr 15

The document in dispute in this matter was an Operational Management Plan submitted by a
third party to the agency as a condition of a retrospective building approval granted by the
agency. The agency consulted with the third party as the document contained cormnercial
information, and the third party objected to its disclosure.

The third party was required to prepare the Operational Management Plan for submission to
the agency as a result of a building dispute between the third party and the agency. The
agency decided to grant retrospective approval for the buildings constmcted by the third party
without building approval on the condition that they submit the Operational Management
Plan.

The Commissioner's decision considered the third party's claim that the document was
exempt as disclosure of the information would prejudice the future supply of that type of
information to Government in the future.

The Cornrnissioner noted that potential future applicants seeking building approvals from the
agency will continue to submit the necessary documents to support their applications, where
they feel it is in their commercial interest to do so. The argument that persons or bodies
would 'hold back' information in the planning approval process if there was a possibility that
the document may subsequently be disclosed under FOI - thereby diminishing any
commercial opportunities - was not made out.

Case Example 4 - Lease of State land vested in a local govermnent

Re Post Newspapers Pffl Ltd atxd Town of Cottesloe l-2013 ] WATCmr 27

The complainant applied to the agency for access to a copy of the lease between the agency
and the lessees of the Indiana Tea House. The agency refused access to the requested
documents on the basis that they are exempt under clause 4(3) (inforrnation concerning
commercial and business affairs) of Schedule 1 to the FOI Act. The complainant applied to
the Commissioner for external review of the agency' s decision. During the external review
process, two third parties who objected to disclosure of the requested documents were joined
as parties to the complaint.

After considering the evidence before him including the submissions made by the agency and
the third parties, the Cornmissioner was not persuaded that disclosure of the disputed
documents could reasonably be expected to have an adverse effect on the business,
professional, cormnercial or financial affairs of the third parties as required by clause 4(3)(b).
The Commissioner was also of the view that, in any event, there is a strong public interest in
the public, and ratepayers in particular, being able to scrutinise agreements entered into by a
local govermnent on behalf of its ratepayers. The Commissioner noted that there is a public
interest in local government agencies being accountable for the decisions they make and there
should be as much transparency as possible regarding the use of Crown land. The
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Commissioner considered it to be in the public interest for the public to have confidence that
such transactions are dealt with properly by State and local govermnent agencies.

The third parties also made submissions about the purported confidential nature of the
disputed documents. Consequently, the Commissioner considered whether the disputed
documents are exempt under either clause 8(1) or clause 8(2) of Schedule 1 to the FOI Act.
There was no information or evidence before the Commissioner to support a claim that a
contractual obligation of confidence exists in respect of the disputed documents.
Consequently, the Commissioner was not satisfied that disclosure would be a breach of
confidence for which a legal remedy could be obtained, as required by clause 8(l). There
was also no evidence before the Cormnissioner to establish that the information in the

disputed documents was of a confidential nature obtained in confidence, as required by clause
8(2).

Accordingly, the Commissioner set aside the agency's decision and found that the disputed
documents were not exempt under clauses 4(3), 8(l ) or 8(2) of Schedule l to the FOI Act.

Case Exarnple s - Building plans

Re '18' and Ciffl of Greater Geraldton atxd'S' 2012 WATCmr 25

The complainant sought access to the building plans of the private residence of their
neighbour. The building plans sought were limited to two drawings regarding only the
external features and elevations of the property. The agency refused access to those
documents under clause 3(l) of Schedule 1 to the FOI Act as they contained personal
infornnation.

In the particular circumstances of this case, the Cornmissioner considered that the personal
information that would be revealed by the disclosure of the documents - an address; the name
of an individual; and the size and certain external features of the building on the property -
was not information of a particularly private or sensitive nature nor that its disclosure would
involve any real intmsion on the personal privacy of the third party.

The Commissioner considered that the accountability of government agencies includes
infornning the public, where possible, of the basis for decision-making and the material
considered relevant to that process. In this case, the complainant and the third party had been
in a long running neighbourhood dispute and the Commissioner considered that there was a
public interest in both parties being kept fully informed. The Commissioner was also of the
view that there are public interests in private individuals who have dealings with govermnent
agencies maintaining tmst in those agencies and being - and being seen to have been - fairly
dealt with.

On the information before him, the Cornmissioner was not persuaded that the public interest
in the third party' s privacy overrides other public interests in this case. In balancing the
competing public interests, the Commissioner considered that those favouring disclosure
outweighed those favouring non-disclosure. Consequently, the Commissioner found that the
documents were not exempt under clause 3.

During the external review process, the third party also claimed that the documents were
exempt under clause 5(1 )(f) of Schedule l to the FOI Act, which provides that matter is
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exempt if its disclosure could reasonably be expected to endanger the security of a property.
Having examined the documents, the Commissioner noted that they showed windows and
doors but there was nothing to indicate their strength or material or the internal layout of the
property. The Cornmissioner considered that knowing the placement of doors and windows,
without more, could not reasonably be expected to endanger the security of the property and
found that the documents were not exempt under clause 5(1 )(f). The Cornmissioner also
found that, as the documents were subject to copyright belonging to a person other than the
State, access should be given by way of inspection only, pursuant to s.27(2)(c) of the FOI
Act.
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Attachment 'E'

Local Government Act 1995 (WA)

5.41. Functions of CEO

The CEO's functions are to -

(a) advise the council in relation to the functions of a local government under
this Act and other written laws; and

ensure that advice and information is available to the council so that

infornned decisions can be made; and

cause council decisions to be implemented; and

manage the day to day operations of the local govermnent; and

liaise with the mayor or president on the local government's affairs and the
performance of the local govermnent's functions; and

speak on behalf of the local govermnent if the mayor or president agrees;
and

be responsible for the employment, management supervision, direction and
dismissal of other employees (subject to section 5.3 7(2) in relation to senior
employees); and

ensure that records and documents of the local govermnent are properly kept
for the purposes of this Act and any other written law; and

perform any other function specified or delegated by the local govermnent or
imposed under this Act or any other written law as a function to be
performed by the CEO.

(b)

(c)

(d)

(e)

(f)

(g)

(h)

Division 7 - Access to information

5.91. Interpretation

A reference in this Division to a council member, a committee member or an
employee perfornning a function under a written law other than this Act does not
include a reference to a council member, a committee member or an employee
performing a function in a capacity other than that of council member, a cornrnittee
member or an employee, as the case may be, under this Act.

5.92. Access to information by council, committee members

(1) Apersonwhoisacouncilmemberoracommitteemembercanhaveaccesstoany
information held by the local government that is relevant to the performance by the
person of any of his or her functions under this Act or under any other written law.

(2) Withoutlimitingsubsection(1),acouncilmembercanhaveaccessto -

(a) all written contracts entered into by the local govermnent; and

(b) all documents relating to written contracts proposed to be entered into by the
local government.
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5.93. Improper use of information

A person who is a council member, a committee member or an employee must not
make improper use of any information acquired in the performance by the person of
any of his or her functions under this Act or any other written law -

(a) to gain directly or indirectly an advantage for the person or any other person;
or

(b) to cause detriment to the local govermnent or any other person.

Penalty: $10 000 or imprisonment for 2 years.

5.94. Public can inspect certain local government information

A person can attend the office of a local govermnent during office hours and, unless
it would be contrary to section s .95, inspect, free of charge, in the form or medium
in which it is held by the local government and whether or not it is current at the
time of inspection -

(a) any code of conduct;

[(aa) deletedl

(ab) anyregisterofcomplaintsreferredtoinsection5.121;

(b) any register of financial interests;

(ba) any register of gifts;

(c) any annual report;

(d) any annual budget;

(e) anylistoffeesandchargesimposedundersection6.16;

(f) any plan for the future of the district made in accordance with section 5.56;

(g) any proposed local law of which the local government has given local public
notice under section 3.12(3);

any local law made by the local government in accordance with section 3.1 2;

any regulations made by the Governor under section 9.60 that operate as if
they were local laws of the local government;

any text that -

(i) is adopted (whether directly or indirectly) by a local law of the local
government or by a regulation that is to operate as if it were a local
law of the local government; or

(ii) would be adopted by a proposed local law of which the local
government has given local public notice under section 3.12(3);

any subsidiary legislation made or adopted by the local govermnent under
any written law other than under this Act;

any written law having a provision in respect of which the local government
has a power or duty to enforce;

any rate record;

any confirmed minutes of council or committee meetings;

any minutes of electors' meetings;

(h)

(i)

(k)

(l)

(m)

(n)

(O)
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any notice papers and agenda relating to any council or committee meeting
and reports and other documents that have been -

(i) tabled at a council or committee meeting; or

(ii) produced by the local government or a committee for presentation at
a council or committee meeting and which have been presented at the
meeting;

any report of a review of a local law prepared under section 3.1 6(3);

any business plan prepared under section 3.59;

any register of owners and occupiers under section 4.32(6) and electoral
rolls;

deletedl

a report on a supplementary audit prepared under section 7.1 2AH( l );

such other infornnation relating to the local government -

(i) required by a provision of this Act to be available for public
inspection; or

(ii) as may be prescribed.

[Section s. 94 amended: No. 49 of 2004 s. 42(7); No. l of 2007 s. 7; No. s of 201 7
s. 9; No. 16 of 2019 s. 45.1

(I))

(q)

(r)

(S)

ut)

(ta)

(u)

5.95. Limits on right to inspect local government information

(l) Aperson'srighttoinspectinformationreferredtoinsection5.94doesnotextendto
the inspection of information -

(a) which is not current at the time of inspection; and

(b) which, in the CEO's opinion, would divert a substantial and unreasonable
portion of the local government's resources away from its other fiinctions.

(2) A person's right to inspect information referred to in section 5.94 does not extend to
the inspection of information referred to in paragraph (m), (n), (p) or (u) of that
section if the information relates to any debt owed to the local govermnent by a
person other than the first-mentioned person.

(3) Subject to subsection (4), a person's right to inspect information referred to in
section 5.94 does not extend to the inspection of information referred to in
paragraph (n) or (p) of that section if the meeting or that part of the meeting to
which the information refers was closed to members of the public.

(4) Subsection (3) does not apply in relation to information -

(a) that is a record of the decisions made at a meeting of a council, a committee
or electors; or

of a kind prescribed as being information that can be inspected by members
of the public despite subsection (3).

deletedl

Subject to subsection (7), a person's right to inspect information referred to in
section 5.94 does not extend to the inspection of information -

(b)

[(5)

(6)
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(a)

(b)

referred to in a paragraph of that section that is prescribed as being
confidential information for the purposes of this subsection; or

referred to in that section of a type prescribed as confidential for the
purposes of this subsection,

for the period of time prescribed in relation to the information.

(7) Subsection (6) does not apply in respect of information in relation to a local
govermnent if -

(a) the information is prescribed as information that is confidential but that may
be available for inspection if the local government so resolves; and

the local government has resolved that the information is to be available for
inspection.

(b)

(8) A person's right to inspect information referred to in section 5.94 does not extend to
the inspection of information referred to in paragraph (m) of that section if the
information is information that has been omitted by regulations made under
section 4.38 from the electoral roll for the protection of an elector or his or her
family.

[Section s. 95 amended: No. 49 of 2004 s. 54; No. 16 of 2019 s. 46.1

5.96. Copies of information to be available

If a person can inspect certain information under this Division, the person may
request a copy of the information and, unless regulations prescribe otherwise, the
local government is to ensure that copies are available and that the price at which it
sells copies does not exceed the cost of providing the copies.

[Section s. 96 amended: No. 17 of 2009 s. 31.1

5.96A. Information published on official website

(l) TheCEOmustpublishthefollowinginforrnationonthelocalgovermnent'sofficial
website, unless it would be contrary to subsection (2) to do so -

(a) a map of the district showing the district boundaries and, if the district is
divided into wards, the ward boundaries;

an up-to-date consolidated version of any local law made by the local
govermnent in accordance with section 3.12 that is in force;

the annual budget;

an up-to-date list of fees and charges imposed under section 6.1 6;

current plans for the future of the district made under section 5.56;

confirmed minutes of council or cormnittee meetings;

minutes of electors' meetings;

notice papers and agenda relating to council or committee meetings and
reports and other documents that have been -

(i) tabled at a council or committee meeting; or

(ii) produced by the local govermnent or a committee for presentation at
a council or committee meeting and that have been presented at the
meeting;

(b)

(C)

(d)

(e)

(f)

(g)

(h)
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(i) information of a kind prescribed for the purposes of this subsection or
required by another provision of this Act to be published on the website.

The CEO must not publish information referred to in subsection (l)(f) or (h) if the
meeting or that part of the meeting to which the information refers was closed to
members of the public.

Subsection (2) does not apply to information -

(a) that is a record of decisions made at a council or cornrnittee meeting; or

(b) of a kind prescribed as being information that can be published despite
subsection (2).

The CEO must ensure that the following information is not published on the local
govermnent's official website -

(a) rate records;

(b) the register of owners and occupiers under section 4.32(6) and electoral
rolls;

(c) information of a kind prescribed for the purposes of this subsection.

Regulations may specify the period for which information referred to in
subsection (1 ) must be kept on the local governrnent's official website, and may
specify different periods for different kinds of information.

[Section 5.96A inserted: No. 16 of 2019 s. 47.1

5.97. Freedom of Information Act 1992 not affected

Nothing in this Division affects the operation of the Freedom of Information
Act 1992.

(2)

(3)

(4)

(5)
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